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BUILDING ONE'S OWN GALLOWS: 

THE TRADE PUBLICATIONS' REACTION TO A FEDERAL SHIELD LAW, 

1972-1974 

Abstract 

In 1972, the United States Supreme Court ruled in Branzburg v. Hayes that 
the First Amendment granted journalists no special privilege to protect confidential 
sources and information. The decision was met with widespread outrage from the 
press. Media organizations and associations quickly mobilized to lobby Congress for 
a federal privilege statute or shield law. 

The flurry of activity in Congress generated by the Branzburg decision soon 
fizzled out as the immensity of the task at hand became apparent. How should the 
press be defined? Who should be considered a journalist? Should it be a qualified 
or an absolute privilege? Unable to satisfy everyone, congressional efforts to forge a 
shield law for journalists died in 1974. Scholars have since blamed the media for 
allowing the bill to falter, arguing that journalists themselves could not agree on 
what they wanted. This paper examines the reaction of the leading trade 
publications. Editor & Publisher, Columbia Journalism Review, and The Quill, to 
the issue of a federal journalist's privilege law from 1972 to 1974. 

Although it is impossible to say whether the federal shield law initiative 
failed because of the inability of the press to agree on anything as scholars have 
maintained, it is clear that the likelihood of a shield law gaining the support of the 
press was highest in the first year after the Branzburg decision, when emotions were 
running high. The longer Congress took to act on the matter, the more reporters 
were inclined to resist such a law. 
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BUILDING ONE'S OWN GALLOWS: 

THE TRADE PUBLICATIONS' REACTION TO A FEDERAL SHIELD LAW, 

1972-1974 



"What the Supreme Court declined to do. Congress must do — protect 
the confidentiality of newsmen's sources," cried the trade publication Editor 
& Publisher 1 after the Supreme Court of the United States ruled in June 1972 
that journalists have no greater right than average citizens when it comes to 
appearing before grand juries. According to the Court in Branzburg v. Hayes, 2 
the First Amendment granted journalists no special privilege to protect 
confidential sources and information. As can be seen from the reaction of the 
Editor & Publisher, the decision was met with widespread outrage from the 
press. Media organizations and associations quickly mobilized to lobby 
Congress for a federal privilege statute or shield law. 3 

The question of journalists' privilege for confidential sources was not a 
new one. 4 The first privilege bill was introduced into Congress as early as 



1 "Newsmen's Privilege," Editor & Publisher, 8 July 1972, 6. 

2 408 U.S. 665, 92 S. Ct. 2646, 33 L. Ed. 2d 626 (1972). 

3 Maurice Van Gerpen, Privileged Communication and The Press: The Citizen's Right to 
Know Versus the Law's Right to Confidential News Source Evidence (Westport, Conn.: 
Greenwood Press, 1979), 147; "Newsmen's privilege ban revives bills in Congress," Editor & 
Publisher, 8 July 1972, 11; and "Newsman's Privilege Remains an Issue," The Quill, August 1972, 
30. 



4 Donald M. Gillmor and others. Mass Communication Law: Cases and Comment, 5th 
ed., (St. Paul, MN: West Publishing Company, 1990) 358. Gillmor states that for at least 100 
years reporters and editors had argued that compelled testimony not only chills newsgathering 
but also violates their employer's rules and violates professional codes of journalism ethics. 
Tonda Rush, "Shield Laws," in The Press and The State: Sociohistorical and Contemporary 
Studies, ed. Walter M. Brasch and Dana R. Ulloth (Lanham, MD: University Press of America, 
1986), 675-676. Rush reviews cases dating back to the trial of Peter Zenger in which reporters 
have refused to reveal their sources. 
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1929, and similar measures had been periodically introduced since then. In 
fact, several such bills were still waiting, after a year, to be acted upon by the 
judiciary committees to which they had been referred, when the Branzburg 
decision was announced. 5 

But the Branzburg ruling brought with it a heightened sense of 
urgency. Between the 1968 Democratic convention in Chicago and the 
Watergate scandal of the early 1970s, "a cloudburst of subpoenas showered the 
press," according to Donald Gillmor. 6 An editor of the Los Angeles Times 
told a subcommittee of the judiciary committee of the U.S. Senate that his 
paper had been served with more than thirty subpoenas and threatened with 
more than fifty others during the preceding few years. CBS and NBC received 
121 subpoenas in a thirty-month period, and a reporter for the Chicago Sun- 
Times was subpoenaed in eleven separate proceedings in eighteen months. 7 
This rise in the use of subpoenas during the early 1970s was the result of the 
combination of the tumultuous times, the press' emphasis on investigative 
reporting, the press' practice of using confidential sources as the basis for 
stories, and the Nixon administration's desire to maintain law and order in 
an increasingly fragile and unstable society. 8 

5 Van Gerpen, 147. Van Gerpen suggests that the judiciary committees were waiting for 
the Supreme Court's decision before acting. "Newsmen's privilege ban," 11. 

6 Gillmor, 359. 

7 Victoria Cook, Shield Laws: A Report on Freedom of the Press, Protection of News 
Sources, and the Obligation to Testify (Lexington, KY: The Council of State Governments, 1973), 
3. 

8 Van Gerpen, 29-31; Gillmor, 359, 361; Ernest C. Hynds, American Newspapers in the 
1970s (New York: Hastings House, Publishers, 1975) 206-208; and "Absolute subpoena immunity 
held necessary for newsmen," Editor & Publisher, 19 February 1972, 24. The article reported the 
results of a survey of one thousand reporters conducted by Vincent Blasi over a seventeen-month 
period in 1970 and 1971. Blasi found that more than one-half of the reporters said they relied 
on regular confidential sources for at least ten percent of their news stories and almost one- 
seventh relied on regular confidential sources in more than one-half of their stories. 
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The flurry of activity in Congress generated by the Branzburg decision 
soon fizzled out as the immensity of the task at hand became apparent. How 
should the press be defined? Who should be considered a journalist? Should 
it be a qualified or an absolute privilege? Unable, it appeared, to satisfy 
everyone, congressional efforts to forge a federal shield law for journalists 
died in 1974. Scholars have since blamed the media for allowing the bill to 
falter, arguing that journalists themselves could not agree on what they 
wanted. Some demanded an absolute privilege, while others were willing to 
accept a qualified one. Still others objected to the idea of a privilege law at 
all. 9 But just what was the position of the media on this issue? How did the 
press view itself and its role in 1970s America? This paper will examine the 
reaction of the leading trade publications. Editor & Publisher, Columbia 
Journalism Review, and The Quill, to the issue of a federal journalist's 
privilege law from 1972 to 1974. 10 

The purpose of the paper is to provide a greater understanding of the 
period following the Branzburg ruling from the press' perspective and of why 
the federal legislative initiative failed. Through the arguments presented in 
the trade publications will be gained an understanding of how the press 
viewed itself and the nature of its role in times of civil unrest. Specifically, 
this study will seek to answer the following research questions: What was the 

9 Gillmor, 363; Hynds, 224; Rush, 680; and Van Gerpen, 167. 

*0 Editor & Publisher is a weekly magazine providing spot news and features about 
newspapers, advertisers, and agencies. The Quill is a monthly magazine devoted to journalism. 
It is owned and published by the Society of Professional Journalists. Columbia Journalism 
Review is published bimonthly under the auspices of the Graduate School of Journalism, 
Columbia University. Its mission is: 

... to assess the performance of journalism in all its forms, to call attention to its 
shortcomings and strengths, and to help define — or redefine — standards of honest, 
responsible service . . . 

... to help stimulate continuing improvement in the profession and to speak out for 
what is right, fair and decent. 
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reaction of Editor b Publisher, Columbia Journalism Review, and The Quill 
to the Branzburg v. Hayes decision and the subsequent federal law proposals? 
What themes emerged to support or refute the federal proposals? 



The Press Reacts to Branzburg 

In June 1972, the Supreme Court ruled in Branzburg v. Hayes that 
journalists did not have a First Amendment right to refuse to disclose 
confidential sources in the context of grand jury proceedings. Writing for the 
majority. Justice White rejected the argument that reporters had a 
constitutional privilege to protect their sources: 

Until now the only testimonial privilege for unofficial witnesses that 
is rooted in the Federal Constitution is the Fifth Amendment 
privilege against compelled self-incrimination. We are asked to 
create another by interpreting the First Amendment to grant 
newsmen a testimonial privilege that other citizens do not enjoy. 

This we decline to do. On the records now before us, we perceive no 
basis for holding that the public interest in law enforcement and in 
ensuring effective grand jury proceedings is insufficient to override 
the consequential, but uncertain, burden on news gathering which is 
said to result from insisting that reporters, like other citizens, respond 
to relevant questions put to them in the course of a valid grand jury 
investigation or criminal trial. 11 

Justice White went on to note that: “From the beginning of our country the 
press has operated without constitutional protection for press informants and 
the press has flourished." 12 

Editor & Publisher ( EbP ) responded immediately to Justice White's 
comments: 

Some of the greatest investigative reporting of our times — Pulitzer 
Prize-winning stories — involved misfeasance in public office, bribery 



11 408 U.S. 668-690. 
12 Ibid., 690. 
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and crookedness in city and state activities. All of them were about 
crime, i.e., violation of statutes. If they had not been uncovered by 
reporters many more of those unsavory conditions would have 
continued unchecked. If those reporters had not protected their 
confidential sources under the then 'unwritten law/ most of those 
stories would never have been written. 

Very few more of them will be written in the future, it is almost 
guaranteed, unless Congress, and the individual states, pass 
legislation to protect the confidentiality of newsmen's sources . 13 

Apparently, until the Branzburg v. Hayes ruling had declared otherwise, 

journalists had taken it for granted that the First Amendment protected them 

from having to disclose confidential sources. Being told not only that 

journalists did not have a First Amendment privilege, but that they had 

never had one, created a sense of panic at E&P, especially in light of the rising 

use of subpoenas by the Nixon administration. Congress became the only 

hope of journalists, in the eyes of E&P. 

Although less emotional in its language, the Columbia Journalism 
Review ( CJR ) took a similar approach. The Supreme Court ruling was, it 
editorialized, "a costly decision": 

Where do journalists stand now? First, it is clear that for the time 
being they have little hope of a clear charter of the kind granted in 
libel and privacy. The most promising avenue now seems to be that 
of a federal shield law, on which the Court may or may not look 
kindly. Such bills have been introduced by Sen. Cranston and Reps. 
Koch and Reid; they deserve support. . . . But such possibilities are 
chill comfort compared to the hope that has been dashed . 14 

Fred Friendly, writing in the same issue, agreed that "protection must come 

from those who make laws, not those who interpret laws . . .," but he was less 

critical of the Supreme Court: 



13 "Newsmen's Privilege," 6. 

14 "A costly decision," Columbia Journalism Review, September /October 1972, 2. 
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The journalist . . . needs to understand that because he has certain 
professional privileges he is not a privileged character who is above 
the law. There are times when the First Amendment clashes with 
other parts of the Constitution, and it is the courts' responsibility to 
determine where the balance rests. It may sound heretical for a 
journalist to utter such thoughts, but every Amendment can't always 
prevail. 15 

The Quill was more circumspect in its comments. In the August 1972 
issue. The Quill noted that reaction to the Supreme Court's decision had been 
both "ample and varied," ranging from "statements like that of Sigma Delta 
Chi's expressing 'disappointment 7 and 'apprehension,' to a bill introduced by 
U.S. Sen. Alan Cranston (D. Calif.) which would give the press congressional 
immunity from forced disclosure of confidential sources." 16 

Members of Congress had indeed reacted quickly, producing a rash of 
bills to appease the nervous press. The Cranston bill was introduced to 
Congress immediately after the Supreme Court announced its decision. 17 
Shortly thereafter, U.S. Sen. Sam Ervin told a news group that he too would 
introduce legislation to protect reporters from being compelled to disclose 
confidential information and even "criticized the Supreme Court for taking 'a 
very narrow view in its interpretation of the First Amendment.'" 18 A bill by 
Sen. James Pearson and Rep. Ogden Reid, however, was preferred by the 
Freedom of Information Committee of the Associated Press Managing 



15 Fred Friendly, "Justice White and reporter Caldwell: finding a common ground," 
Columbia Journalism Review, September/October 1972, 36. 

16 "Newsmen's Privilege Remains an Issue," The Quill, August 1972, 30. 

17 Robert C. Davis, "3 subpoena case reporters uncertain of renewed calls," Editor & 
Publisher, 19 August 1972, 9. 

18 "Senator Ervin plans news confidence bill," Editor & Publisher, 5 August 1972, 40. 
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Editors . 19 For the most part, the difference in the bills put forward was the 
extent of the privilege to be granted. Both the Ervin and the Pearson-Reid 
bills provided for a qualified privilege, while the Cranston bill was absolute 



The Press Reacts to a Federal Shield Law 
For E&P, the question of whether the privilege should be qualified or 
absolute was the sole issue to be decided. In its first editorial on the subject 
after its initial comments on the Supreme Court ruling, E&P made its 
position clear: 

Newsmen should not be lulled into endorsing or accepting the 
proposed Ervin-Pearson bill in the mistaken belief that any 
legislation designed to protect reporters from forced disclosure of 
confidential information is better than no legislation. 

The qualifications spelled out in the Ervin-Pearson measure are 
so broad and sweeping that the bill provides no relief whatsoever for 
reporters who may be called before Federal courts or grand juries to 
reveal their confidential sources and information. . . . 

We feel newsmen and their editors should "go for broke" and 
demand a bill that actually gives them the right to protect their 
confidential sources rather than accept a bill that provides some 
protection with one clause and takes it away with another . 20 

E&P ' s editorial position was reflected in Luther Huston's article on the 

hearings by the House judiciary subcommittee on reporter privilege bills. 

More than twenty bills had been referred to the subcommittee for review. 

One, the Mondale-Whalen bill, had been drafted by representatives of several 

media organizations, Huston reported. The American Newspaper Publishers 

Association, however, was withholding its endorsement of any of the bills. 

According to the ANPA, as reported by E&P, an analysis of the pending bills 



19 Davis, 9. The Pearson-Reid bill was combined with the Ervin bill to become the 
Ervin-Pearson bill. See also, "Ervin-Pearson bill qualifies grand jury call," Editor & Publisher, 
26 August 1972, 26. 

20 "No relief in Ervin-Pearson Bill," Editor & Publisher, 2 September 1972, 6. 



Building One's Own Gallows 



8 



"clearly show[ed] the complexity of the problem and indicate[d] the need for 
more preparatory work and study by media organizations to determine what 
specific legislative language would be most appropriate ." 21 But for Huston, 
any delays were simply the legislative wheels "grinding slowly," deferring the 
"hopes of newsmen that Congress [would] act to negate the Supreme Court's 
ruling ." 22 

E&P's coverage of the hearings of the House judiciary subcommittee 
continued in the same vein for the next few months. Five media 
representatives told the subcommittee that "legislation was not only 
necessary but passage was imperative to afford protection denied by the 
Supreme Court." In fact, '"the Supreme Court's decision was a direct blow at 
the right of the people to be fully informed without hindrance by the 
government,"' said Robert Fichenberg, chairman of the Freedom of 
Information Committee, American Society of Newspaper Editors. John 
Finnegan, spokesperson for the Associated Press Managing Editors 
Association, repeated the sentiment in calling for a "Free Flow of Information 
Act." Sigma Delta Chi, the professional journalistic society that has since 
become the Society of Professional Journalists, also supported such an act 
because "a free press cannot exist without protection for the reporter and his 
sources ." 23 According to the E&P article, only the Assistant U.S. Attorney 
General Roger Cramton testified to the subcommittee that legislation was 
unnecessary. The Attorney General's "Guidelines for Subpoenas to the News 

21 Luther Huston, "Hearings begin September 21 on reporter privilege bills," Editor & 
Publisher, 16 September 1972, 12. 

22 Ibid. 

23 "Newsmen urge passage of press immunity bill," Editor & Publisher, 30 September 
1972, 12. See also, "Shield bill hearing continues," Editor & Publisher, 7 October 1972, 10. 
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Media" were sufficient protection, he argued. However, such guidelines did 
not satisfy E&P: 

The fact is that the subpoena power still exists and can be used at the 
whim of the Attorney General, whoever he may be. It is a Sword of 
Damocles hanging over the head of every investigative reporter. Its 
use at the federal level is an influence for similar use at the state 
level. 

The right of a newsman to protect his confidential sources and 
information, which is basically a right exercised on behalf of the 
public, should be subject only to the rule of law and not to the 
vagaries of a man or party in office or to subtle changes in political 
climate . 24 

Neither the hearings nor the Attorney General's guidelines produced 
much discussion in The Quill. As the magazine of Sigma Delta Chi, it was 
most concerned with that organization's views on the subject and 
concentrated its reporting on the testimony of Sigma Delta Chi's national 
president Guy Ryan. "It is," he said, "in the final analysis the public which is 
the victim." But, unlike the editors at E&P, Sigma Delta Chi members were 
willing to accept a qualified privilege, "not so much for the benefit of the 
press so much as for benefit of us all ." 25 

As hearings on the various shield bills continued, a reporter was jailed 
for failure to answer grand jury questions that went beyond the reported 
story. Peter Bridge was the first journalist sent to jail as a result of the 
Branzburg ruling. For E&P, the Bridge case was simply a dramatic illustration 
of the perils of accepting a qualified shield bill, especially since Bridge was 



24 "Reliance on official restraint," Editor & Publisher, 30 September 1972, 6. 

25 "Shield Law Needed, Ryan Tells Subcommittee," The Quill, November 1972, 64. See 
also, "Media Committee Supports Federal Shield Law," The Quill, September 1972, 27; 
"Senators seek to protect newsmen," The Quill, September 1972, 33. 
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supposed to have been protected by a state shield law. 26 But for the Quill, it 
was "a career in jeopardy." After all, 

Peter Bridge didn't have to go to jail. He could have been with his 
wife when their third child was born. 

All he had to do was tell the judge information someone had 
given him in connection with an alleged bribe of a public official. But 
because he refused to reveal to a grand jury unpublished details of a 
story he had been reporting for the Newark (N.J.) News, he was cited 
for contempt. 27 

But, ultimately, it would be the public that would suffer, 

through loss of knowledge about the functioning of its own 
governmental institutions. And the public will continue to suffer 
until it demands adequate shield legislation which would allow 
newsmen to protect their sources and keep reporters from being used 
as an investigative arm of government. 28 

When a second reporter, also from a state with a shield law, was jailed 
in late 1972 for refusing to divulge sources, E&P began to feel the noose 
tightening and made a dire prediction: 

the once accepted privilege of a newsman to protect his confidential 
sources will be eroded to complete ineffectiveness. Malfeasance and 
misfeasance in public office will go unreported because no public- 
spirited person will dare to tell a reporter what he knows. 

The tenor of Supreme Court rulings in this area is such that only 
broad congressional action will stop the erosion. The role of the press 
as the watchdog of government will surely disappear unless the 
newsman's power of independent inquiry is guaranteed and 
protected by Congress. 29 

In the same issue, E&P reported on meetings of both the Associated 
Press Managing Editors Association (APME) and Sigma Delta Chi. According 



26 "A qualified confidence bill," Editor & Publisher, 14 October 1972, 6. 

27 Charles Long, "A career in jeopardy — Peter Bridge goes to jail," The Quill, November 
1972,48. 

28 Ibid., 49. 

29 "The no-confidence laws," Editor & Publisher, 25 November 1972, 6. 
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to E&P, the APME was "deeply concerned about the increasing use of 
contempt powers by the courts to censor the news by seeking to force reporters 
to divulge confidential sources of information," 30 while at the Sigma Delta 
Chi 63rd annual convention, "the flags of press freedom, the public's right to 
know, and the First Amendment rights of newsmen flew high on the 
ramparts." E&P cheerfully reported Sigma Delta Chi's resolution that there 
would be "no surrender on the field of battle to preserve and protect the 
rights of reporters." 31 

Despite the positive resolution, however, there was a divergence of 
views on shield laws among Sigma Delta Chi members. E&P , which had 
tried to limit the issue of shield laws to the question of whether they should 
be absolute or qualified, glossed over the dissenting arguments under a 
subhead titled "For absolute privilege." But at the end of the section, E&P did 
report on the "entertaining" speech of Hodding Carter, HI, editor of the 
Greenville (Miss.) Delta Democrat-Times. For the most part. Carter reiterated 
the themes already developed by E&P — constitutional protections for the 
press had broken down and the public is the victim. At the end, however, he 
reminded supporters of shield laws that "what government gives the 
government can take away," a sentiment that would later become the death 
knell for a federal shield law. 32 

Two issues later, E&P upped the ante. It was "not exactly Armageddon, 

but": 



30 Jerry Walker, Jr., "APME sees pressing need for news confidence laws," Editor & 
Publisher, 25 November 1972, 9. 

31 Luther Huston, "Bridge and Farr ignite SDX vigilance for press rights," Editor & 
Publisher, 25 November 1972, 11. 



32 Ibid. 
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Lest any newsman not be aware of it, the record of contempt cases 
against reporters for refusing to divulge their confidential sources is 
becoming frightening. . . . 

The press is embattled against a growing legal philosophy that 
would require reporters to act as an investigative arm of grand juries, 
judges and legislative committees forcing them to reveal information 
given to them in confidence which the government bodies could not 
uncover on their own. 33 

The editorial went on to quote New York Governor Nelson Rockefeller's 
warning about what would happen if reporters were forced to disclose their 
confidential sources: "The kind of resourceful probing journalism that has 
exposed most of the serious scandals, corruption and injustice in our nation's 
history would simply disappear. Serious investigative reporting will simply 
dry up." 34 What effect such statements had on the public is not clear, but a 
Gallup Poll, released in November 1972, revealed that the public was at least 
aware of the issue. Fifty-seven percent of those polled, or, as E&P chose to 
report it, "most people in the United States," were on the side of reporters 
who refused to identify sources. E&P viewed the results as an indication that 
journalists "would have no trouble getting public support for a shield law." 35 
The Quill, on the other hand, saw the poll as evidence that the general public 
still did not fully understand the issue. 36 

By the end of 1972 little had been accomplished in the political arena. 
The shield bills were still sitting in the subcommittees, waiting for the 93rd 



33 "Not exactly Armageddon, but — ," Editor & Publisher, 9 December 1972, 6. 

^Ibid., 6, 12. The quote, from a speech given by Rockefeller, reappeared in the next 
E&P editorial, as well as in the January issue of The Quill. "It's getting to be unanimous," 

Editor & Publisher, 16 December 1972, 6; and "More Newsmen Go to Jail; Others in Danger," The 
Quill, January 1973, 30. 

35 57% don't want newsmen to name their sources," Editor & Publisher, 9 December 1972, 
13. 



36 "Editor's Column," The Quill, January 1973, 5. 



O 

ERIC 



IB 



Building One's Own Gallows 



13 



Congress to resume hearings on the issue. The new year brought with it little 
change, except more shield bills . 37 Even CJR broke its silence on the subject to 
comment on what it described as a "proliferating batch" of such laws. It was 
suspicious of the motives of the politicians who were jumping onto the 
shield law bandwagon, suggesting that they were merely responding to the 
publicity generated by the "subpoena jailings." The jailed reporters had 
"enacted little dramas whose impact on the public, judging from the 
favorable response in a Gallup Poll, [had] been considerable," CJR concluded. 
Although it did "not appear necessary for [CJR] to endorse at this time any 
single one of the national bills," it did warn journalists not to accept whatever 
legislators happened to offer them in the way of a law, because, 

every new law, as opponents of shield legislation have noted, carries 
with it the possibility of restrictive interpretation or amendment; and 
no law, however sweeping, will be an adequate substitute for the firm 
constitutional right that was lost in the Caldwell-Branzburg-Pappas 
decision . 38 

The same issue contained an article by Fred Graham and Jack Landau, in 
which the authors discussed a number of problems that needed to be 
addressed by any federal shield legislation and proposed solutions to those 
problems. The article concluded that whether the press could convince 
Congress to pass legislation depended on whether the media owners were 
interested in such a law, because, "what the media owners want from 
Congress, the media owners get from Congress ." 39 



37 See, e.g., "Mansfield urges Senate inquiry into press curbs," and "Privilege bill is sent 
to Congress by ANPA," Editor & Publisher, 6 January 1973, 13, 9; "Absolute-qualified bill 
proposed by Pa. Senator," Editor & Publisher, 13 January 1973, 9. 

38 "No longer orphans," Columbia Journalism Review, March/April 1973, 6. 

39 Fred P. Graham and Jack C. Landau, "The federal shield law we need," Columbia 
Journalism Review, March/April 1973, 35. 
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A sense of unease began to develop in E&P and The Quill, as well. 

There was a shift in the focus of articles in both magazines from a discussion 
of absolute versus qualified to one of absolute or nothing at all. 40 By February 
1973, E&P was lamenting that split views on the shield issue were dimming 
hope for an absolute law. 41 One month later, the hearings on the pending 
shield bills ended, but final decisions on the bills were thought to "be as 
remote as man's next landing on the moon." 42 Taking the threats to passage 
of the shield law seriously, E&P began a coordinated program with others to 
inform the public on the "meaning and importance of their First 
Amendment rights to free speech and free press." 43 

Despite the efforts of E&P, it appeared that the longer the debate raged 
the more journalists began to doubt the efficacy of any shield law. At the 
American Society of Newspaper Editors' 1973 convention, approximately 50 
percent of the members favored either an absolute or a qualified shield law. 

"A preponderant number of those who raised their hands, however, 
indicated that they would be happy with no bill." 44 E&P editorialized on the 
shift in focus: 

Discussion of shield law legislation has developed from debate of 
qualified vs unqualified legislation to shield law vs no law. Whereas, 



40 See, e.g., "Reporter says full shield unlikely," Editor & Publisher, 20 January 1973, 
44; "Qualified or Unqualified," Editor & Publisher, 17 February 1973, 4; "Hearings on News 
Sources Begin This Month," The Quill, February 1973, 20. 

41 "Split views on immunity bill dim hope for a full shield," Editor & Publisher, 24 
February 1973, 7. 

42 Luther A. Huston, "Federal shield bill remains a long shot," Editor & Publisher, 24 
March 1973, 13. 

43 "Let's work together," Editor and Publisher, 24 March 1973, 4. Phase I consisted of a 
series of six advertisements to be run in local newspapers around the country. 

44 Luther Huston, "Editors split over need for absolute shield law," Editor & Publisher, 
12 May 1973, 9. 
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a few months ago majority sentiment of newspaper editors seemed to 
support an unqualified or absolute bill in Congress . . . the pendulum 
appears to have swung to opposition by the majority of editors to any 
legislation at all in this area. 

We have frequently expressed our opposition to any qualified 
bill and our support of an unqualified bill. However, unless 
members of Congress can get together on a simple, uncomplicated 
statement of principle supporting the First Amendment — and the 
right of reporters to protect their sources, which had been an accepted 
protection of that Amendment for almost 200 years until recent court 
decisions — we are inclined to say 'forget it.' 45 

The Quill also chose to comment on the situation: 

More than a few newsmen who once were pushing for an absolute 
shield law are now having second thoughts as to whether this is 
really the answer to the press' problems with government. The 
general feeling among them is that journalists should abandon 
efforts to acquire new laws and continue to rely on the First 
Amendment for protection, even if it should mean going to jail. 46 

The Quill's primary concern was that any shield law would require a 

definition of journalist, even though the Constitution protects freedom of the 

press for all the people. In attempting to protect reporters with a shield law. 

Congress, The Quill argued, could be "setting a dangerous precedent, albeit 

acting in good faith." And most importantly, the magazine warned, "when 

someone establishes boundaries or definitions on something, someone else 

comes along and licenses it." 47 

As the "no law" sentiment took hold in the press, the House 
subcommittee approved by a vote of five to three a qualified shield bill. The 
bill provided that a reporter could be compelled to disclose confidential 
information and sources "if the court finds that the party seeking the 



45 "Shield law, or no law?" Editor & Publisher, 19 May 1973, 4. 
^"Editor's Column," The Quill, May 1973, 5. 

47 Ibid. 
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information establishes that 'disclosure or identity is indispensable to the 
establishment of the offense charged/ cannot be obtained by alternate means 
and 'that there is a compelling and overriding public interest in requiring 
disclosure of the identity or information.'" In responding to the 
subcommittee's call for media reaction to the bill, E&P made it clear that its 
position was one of "no compromise." "The obvious loophole of 'compelling 
and overriding public interest' is open to such wide interpretation by 
attorneys and jurists as to make the whole bill an exercise in futility," it 
argued. 48 The reaction of media organizations to the subcommittee bill was 
varied. The ANPA opposed bill H.R. 5928, preferring no legislation at all. 49 
Sigma Delta Chi, on the other hand, decided to back the bill. Although it was 
not the absolute privilege that journalists would have preferred, it was "the 
strongest legislation that realistically could be hoped for at a time when 
chances of absolute legislation [were] slim to none." 50 

Media organizations were not the only ones unable to reach a 
consensus on the issue of shield laws. The American Bar Association voted 
to postpone action on recommendations of its study committee that it 
support a nearly absolute federal law because sufficient time had not been 
given to the delegates to study the report. Although the question before the 
ABA was the extent of a proposed shield law, Fred Friendly, professor of 
broadcast journalism at Columbia University, in a speech to the ABA, said 
that any reporters' shield law could become "a shield of Damocles." "Once we 
allow the politicians to enter, even to bestow a shield to please an articulate 

^'No compromise," Editor & Publisher, 23 June 1973, 6. 

49 "ANPA opposes shield bill H.R. 5928," Editor & Publisher, 30 June 1973, 13. 

^"SDX pushes House 'shield' measure . . .," The Quill, September 1973, 28. 
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lobby, we cede to him the jurisdiction to return again, next time perhaps to 
take it away," he argued. 51 

A very small sampling of investigative reporters by the Associated 
Press, in July 1973, showed, according to E&P, "an almost 50-50 split between 
advocates of absolute confidentiality and those favoring only limited 
protection of news sources." Five reporters preferred absolute protection, 
while six reported favoring a qualified shield. Although the E&P stressed this 
even split in its lead, eleven of those sampled actually urged no law at all. 52 

While journalists were moving away from a shield law, a growing 
majority of the general public was in favor of legislative protection. An 
October 1973 Gallup Poll showed that 62 percent of the people questioned 
believed that a journalist should not be required to reveal confidential 
sources. That figure was up from 57 percent in November 1972. 53 

Despite the apparent public support and a report in The Quill that a 
general agreement on a qualified bill had been reached between the House 
subcommittee and ten major media organizations, hope for a shield law 
waned in 1974. 54 Both E&P and The Quill continued to report on the growing 
list of those who were against any shield law, 55 while CJR ignored the issue 
altogether. 

51 Luther A. Huston, "Degree of immunity remains unsettled issue with ABA," Editor & 
Publisher, 11 August 1973, 14. 

S2"Newsmen, public share same split views on immunity," Editor & Publisher, 11 
August 1973, 29. 

53 "People for Privilege," The Quill, December 1973, 10; and "Public supports adversary 
role of news media," Editor & Publisher, 12 January 1974, 41. 

54 "Hope for Shield Law wanes," Editor & Publisher, 9 February 1974, 6; and "Shield 
law gains group," The Quill, February 1974, 8. 

55 "Shield law proposal rejected by lawyers," Editor & Publisher, 9 February 1974, 11. 
"Shield Law Nonsupport," The Quill, March 1974, 11. "Shield Law opposed by Washington 
Post," Editor & Publisher, 30 March 1974, 15. "Against Shield Laws," The Quill, June 1974, 40. 
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The Quill’s final comment on shield laws came in September 1974 in 
response to the Supreme Court's decision to deny President Nixon an 
executive privilege: 

Now, if Congress ever gets its collection of shield bills off the back 
burner for debate on the floor, a new question would arise: In the 
current political climate, is there an effective argument that if the 
President of the United States isn't to be granted special privileges to 
withhold information, journalists shouldn't be granted that right 
either? 56 

While The Quill's concern never did materialize, a study, reported on 
by E&P in October 1974, did show that court rulings post-Branzburg had failed 
to end the "news privilege quandary." In fact, "since the Branzburg decision 
the newsman's privilege [had] been back in the courts in at least a dozen 
reported, and in numerous unreported decisions . . . and "the rulings in 
these cases [had] at times been almost diametrically opposed." However, the 
study did conclude that "the courts seem[ed] to be moving toward general 
guidelines whether shield laws governed] or not." 57 

In its final issue for 1974, E&P summed up the year and with it the state 
of the shield law issue. To the end, E&P refused to blame the media for any 
failure of Congress to enact protection and concluded instead that "proposals 
for a federal shield law remained dormant in congressional committees, due 
to a growing lack of enthusiasm for them and open opposition by the 
American Bar Association." 58 



56 "Editor's Column," The Quill, September 1974, 2. 

57 "Court rulings fail to end news privilege quandary," Editor & Publisher, 12 October 
1974, 13. 

58"'75 : new era will arrive — 'the compact newspaper,'" Editor & Publisher, 28 
December 1974, 9. 
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Conclusion 

By the end of 1974, the issue of a federal shield law had all but 
disappeared from the pages of the trade journals. The initial outrage that had 
accompanied release of the Supreme Court ruling in Branzburg v. Hayes 
dissipated in the year following the decision. When the dire prediction of the 
end of investigative journalism did not materialize, the need for a shield law 
slowly ebbed in the minds of many reporters. The focus of the debate in 
media circles shifted from absolute versus qualified to shield versus no 
shield, as it became clear that the "day when Congress might send a shield bill 
to the White House could be almost as remote as a landing on Mars." 59 

The same themes were used by those advocating an absolute shield law 
as those arguing that there should be no law at all. Depending on the point of 
view, any shield law or only a qualified one could be both a sword of 
Damocles and a noose around the reporter's neck. Similarly, a qualified 
shield, an absolute shield, and no shield were all necessary to protect the 
public's interest. 

It is clear from the arguments proffered by those on both sides of the 
shield issue that the press saw itself as the watchdog of the government 
during this time period. Its responsibility was to the public, and it took its 
investigative role seriously. At least in the eyes of the press, a reporter's 
privilege was in actuality the public's privilege. Although a majority of the 
public agreed that journalists should not be forced to reveal confidential 
sources, it is not clear whether the public truly understood the implications of 
the issue or whether the public were merely reacting to, as the CJR suggested. 



59 "Partial Shield ok'd by House subcommittee," Editor & Publisher, 23 June 1973, 13. 
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non-criminals being thrown into jail . 60 In either case, the press saw itself as 
defender of the public's freedom of expression. 

While all three trade publications came out in favor of shield laws, at 
least in the beginning, only E&P took a consistent and definitive editorial 
stand throughout the time period. Its position from the start was that an 
absolute shield law was needed to protect journalists from having to disclose 
confidential sources. For the most part, its reporting on the matter supported 
that position. The only contentious issue, according to E&P, was whether the 
law was to be absolute or qualified. Other questions, such as how to define 
journalist for the purposes of any shield law for example, were considered 
inconsequential by E&P. 

The Quill, on other hand, was very concerned with the impact any law 
would have on individual reporters. The magazine reported extensively on 
the plight of the journalists who were jailed as a result of the Branzburg 
decision. The Quill never did take a strong editorial stand on the issue and 
tended instead to report on the positions taken by the various chapters of 
Sigma Delta Chi. Such a stance is consistent with its role as a publication for a 
national journalistic society comprised of individual chapters. 

CJR had the most diverse presentation of the issue but also the least 
coverage. Although CJR supported a shield law, at least initially, its articles 
presented a fuller range of viewpoints on the subject and a more in-depth 
analysis of the issues than either E&P or The Quill did. 

Did the federal shield law initiative fail because of the inability of the 
press to agree on anything as scholars have maintained? While it is 
impossible to give a definitive answer, it is clear from an examination of E&P, 

60 "No longer orphans," Columbia Journalism Review, March/April 1973, 5. 



O 

ERLC 



24 



Building One's Own Gallows 



21 



The Quill, and CJR for the years 1972 to 1974 that the likelihood of a shield 
law gaining the support of the press was highest in the first year after the 
Branzburg decision, when emotions were running high. The longer 
Congress took to act on the matter, the more reporters realized that the world 
as they knew it was not coming to an end. By the end of 1974, many 
journalists had come to liken their efforts in Congress to "convicts building 
gallows from which they will hang," because what Congress can give. 
Congress can take away. 61 



61 Lewis Lapham, "The Temptation of a Sacred Cow," Harper's, 24 August 1973, 43. 
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This study discusses the way a Western European public-service 
broadcaster used programs from the United States and how the system 
producing those programs was viewed. Using programming schedules 
and other primary materials as sources, the paper focuses on one 
country, Sweden, during the early years of television in that 
nation, 1956-62. 

Like most other nations in Western Europe until the virtually 
universal introduction of commercial television in the mid-1980s, 
Sweden had entrusted television broadcasting to a government- 
supported monopoly corporation, Radiot jSnst/Sveriges Radio, which 
was obligated by law to provide programming that was not only 
entertaining, but, above all, educational and informative. The 
corporation was barred from accepting advertising and had to rely on 
government funding and fees levied on TV set ownership for revenue . 

Although the number of broadcast hours was kept deliberately 
low during the early years, Sveriges Radio never had the ambition to 
supply all of its own programming, and virtually from the start 
Swedish television used programs from America, particularly telefilm 
series. Because the U.S. television industry was actively trying to 
export its products during these years, American telefilm was 
readily available and plentiful, and, because costs had largely been 
recovered in the American home market, prices were relatively low. 
Long familiar with American mass culture through motion pictures, 
Swedish viewers were generally receptive to television programs from 
the United States, although concerns were voiced, on occasion, about 
their violent content. 

Beside using programs directly from American television, 
Sveriges Radio also looked to the United States for programming 
ideas, and some of the most successful offerings of Swedish 
television had their roots in genres originated on the other side of 
the Atlantic. 

While thus relying on the U.S. television industry as a 
supplier, Sveriges Radio was highly critical of the American system, 
noting with disapproval its emphasis on entertainment and its 
dependence on advertisers. The sources for that criticism, however, 
were often American, such as veteran television newsman Edward R. 
Murrow . 

The critical attitude of Swedish television can, to some 
extent, be explained by domestic factors. Calls for abolishing the 
non-commercial television monopoly were raised in the Swedish press 
from time to time, and it was thus in the interest of Sveriges Radio 
to point out the weaknesses of the world's most purely commercial 
television system, that of the United States. 
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In the fall of 1961, the head of Swedish television took issue with a New York Times article 
that dismissed TV broadcasting in Sweden as poor in technical quality, dull in 
programming, and content with just "marking time." Chiding the newspaper article’s 
author for his "embarrassing ignorance of the goals and conditions" of Swedish television, 
Nils-Erik Baehrendtz pointed out that "TV in Sweden is not, as in America, primarily an 
entertainment medium." 1 

Baehrendtz’s response was a defense of the public-service broadcasting philosophy 
that for close to three decades was championed by Sweden and other nations in Western 
Europe as an alternative to the competitive, co mm ercial television system of the United 
States. Typically, the European system provided for government-supported monopoly 
corporations, which, in exchange for their favored position, were obligated to put education 
and information before entertainment. In the mid-1980s, the emergence of new 
technologies like satellites and cable television and a decline in government financial 

l 

support led to a drastic policy change that ended broadcast monopolies throughout Western 
Europe and opened the doors to American-style advertiser-funded television. With that 
change came an increased demand for entertainment progra mmin g, most of it produced in 
the United States. 2 



^Nils-Erik Baehrendtz, "Mr gans bergs sfillsamma iakttagelser," Rbster i Radio-TV (hereafter, RiR-TV ), 28 
October-4 November 1961, 3; the American article must have been published in a European edition of the 
Times , since it is not in the American one. 

2 Yves Achille and Bernard Mifege, "The Limits to the Adaptation of European Public Service Television," 
Media, Culture & Society (hereafter MC&S) 16 (1994), 33; Guiseppe Richeri, "Television From Service to 
Business: European Tendencies and the Italian Case," in Phillip Drummond and Richard Paterson (eds.) 
Television in Transition (London: BFI Publishing, 1986), 21-27; Heiki Heilman and Tuomo Sauri, "Public 
Service Television and the Tendency Towards Convergence: Trends in Prime-Time Programme Structure in 
Finland, 1970-92," MC&S 16 (1994):50. 



